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EDITORIAL NOTES 


As IS USUAL, whatever the President of the United States does finds 
somebody and some newspapers to criticise it. His fine address at Ha- 
vanna at the opening of the Pan-American Congress is a good example of 
this. What he said everybody agrees to, but the criticism is as to what he 
did not say. Those who love trouble of one kind or another declared he 
should have told just why United States Marines are in Nicaragua, al- 
though all informed persons know why; just why our country has not 
made the complete settlement it endeavored in good faith to make as to 
the boundary line between Chile and Peru; what we intend to do further 
as to Mexican matters; why European subjects were not treated, etc., etc. 
Yet he did what we believe any President under the circumstances would 
have done; praised the Latin nations south of us for great advancement 
during past years; assured them of our good feeling and a desire to help 
them in every way possible, and expressing the hope that a great future 
lies before everyone of them if they recognize justice and mercy and 
obedience to law as sacred principles for nations as for individuals. The 
European journals, like some of our own, find it so hard to dispraise the 
address that they have invented matters not in it as a foundation for criti- 
cism. Where the President sees peace they discern war. Happily we 
all realize that Mr. Coolidge kept his head and made a dignified address, 
that in some features were almost classic. 





Massachusetts has a Judicial Council, created by an Act of 1924, 
which makes an annual report on the condition of laws in that State, with 
Suggestions for their improvement. This relates, of course, chiefly to 
practice in the Courts. The Act states the Council shall exist “for the 
continuous study of the organization, rules and methods of procedure and 
Practice of the judicial system of the Commonwealth, the work accom- 
plished and the results produced by that system and its various parts.” A 
sizeable job, surely, but one which has been undertaken with seriousness 
and assiduity. The Council is composed of the Chief Justice or a sub- 
stitute Justice appointed by him, and four other Judges and four members 
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of the Bar. It is not therefore, a temporary body, composed of legisla- 
tors or of men not lawyers, but made up of those best qualified to judge 
of the progress of the law and its defects. The “Third Report,” for No- 
vember, 1927, is before us and proves how carefully all matters have been 
considered. It is a pamphlet of 142 pages, and we have been particularly 
interested in some of the suggestions therein, as well as the one of wide 
interest as to why the trials and appeals in the Sacco-Vanzetti case were 
of such length as to prolong the final punishment for seven years. To 
anybody now seeking to know just how any case could be prolonged for 
such a time in an American State—happily we know of no other instance 
quite like it—we invite attention to pages 100-106 of this “Report,” where 
every docket entry is given, and there are nearly 300 of them. Affidavits, 
motions, orders, exceptions, decisions, appearances, appeals, corrections of 
errors, stipulations, interrogatories, depositions, rescripts, habeas corpus 
proceedings—why the list looks as if there could have been little other 
Court business in Massachusetts from the date of the indictment, Sept. 
11, 1920, to the final overruling of exceptions, August 20, 1927. That 
such an occurrence cannot reoccur the “Report” makes plain, as later 
than 1920 the laws were amended to prevent such gross injustice to the 
State. 





Our attention has been called to the decision of our Court of Errors 
and Appeals in the case of Thompson v. Wagner, 139 Atl. 344, or rather, 
to the dissenting opinion of Mr. Justice Kalisch in that case. The Court 
simply adopted the reasoning of Mr. Justice Parker in the Supreme Court 
(135 Atl. 800), and this was agreed to by five of the Justices (including 
the Chief Justice), but Chancellor Walker concurred in the dissenting 
opinion. We confess to having a strong leaning toward the views of the 
dissenting opinion. The real question was a simple one. Wagner had 4 
contract with the Erie Railroad Company to keep its tracks free from ob- 
struction. One day there were snowfalls (in January) and Wagner, with 
others cleared the tracks. While engaged in this work he sustained an 
injury from the blow of a shovel carelessly handled by a fellow employé 
engaged in the same work. The defense made by the Railroad Co. before 
the Deputy Commissioner, acting under the Workmen’s Compensation 
Act, was that Wagner, in clearing off the snow, was a casual employé. In 
other words in performing that part of his duties the employment was 
casual. The Deputy Commissioner held otherwise; the Common Pleas 
agreed with him; the Supreme Court reversed the Pleas, in the course of 
its opinion saying: 


“We shall assume for present purposes that the accident arose out 
of and in the course of the employment, but nevertheless conclude that 
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the award should be set aside, because in our opinion the employment was 
a casual one.” 


The dissenting opinion is too lengthy to quote, but here are two 
extracts from it which seem to be fair reasoning : 


“The fallacy of the reasoning of the opinion of the Supreme Court, 
leading to its conclusion that the employment of the petitioner appellant 
was a casual one within the legislative definition of ‘casual employment,’ 
lies in the unwarranted assumption that the snow-fall which covered the 
railroad tracks was the determining factor whether or not the occasion of 
the employment was due to chance or was purely accidental, whereas it 
is quite obvious that the fundamental occasion which induced the em- 
ployment by the employer was to keep the railroad tracks free from ob- 
structions of whatsoever kind or nature, and which work was a matter 
directly connected with his business, and therefore, in such a case, it can- 
not be properly said that the ‘occasion’ to keep the tracks clear arose by 
casual one within the meaning of the statutory definition.” 

“I am unwilling to indorse a theory which practically holds that a law 
of nature, as manifested by the elements that so happily and regularly dis- 
tinguish the diverse seasons of the year, operates by chance. Therefore it 
seems to me it cannot be properly held that the fall of snow rendered the 
occasion of the employment one of chance. For if the chance theory is 
eliminated from the fall of snow, it follows that since the employment was 
in connection with the employer’s business, the employment was not a 
casuel one within the meaning of the statuory definition.” 


It does seem to us that the view of the majority of the Court in the 
final rendering is not such a liberal construction of the Workmen’s Com- 
pensation Act as the Courts are supposed to give to it. 





That the aeroplane is sure to involve this and other countries in legal 
entanglements seems certain. For one thing the legal maxim is very old 
that owners of land owns what is above his land as well as below it. When 
aeroplanes fly over one’s home day after day, with the potentiality of fall- 
ing down on his house and wrecking it, is he to have no remedy? The 
seas are free; is the air above to be considered as free to the airships? 
And if harm is done, to property or human life, by a falling aeroplane, is 
there any certainty of securing proper damages? There may be collisions, 
too, and who is to establish recklessness, or negligence of one pilot as 
against another? In time we assume all these questions will be settled, 
but perhaps in very divergent ways. 





We doubt if the present Legislature of this State will remove the 
gasoline tax. There are too many good reasons in its favor. It is not an 
oppressive tax and it places some of the burdens of keeping up improved 
toads just where they belong. Except New York most States have such a 
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tax and it is found to be equitable as well as founded in justice. Senator 
Case did well in stating at the beginning of the session just why the tax 


should remain. 





The efforts being made by the Americanization Committees of the 
Veterans of Foreign Wars, Grand Army of the Republic, American Le- 
gion, United Spanish War Veterans, Jr. O. U. A. M. and other patriotic 
societies to teach aliens, new citizens and children the principles of Amer- 
ican liberty are so commendable that only those of the Red class @ppose 
them. We have recently seen a “Bulletin” issued by one of these organ- 
izations embracing fifteen suggestions of methods to carry forward the 
work. The program is certainly an intensive one and deserves the help of 
everybody who believes in at least this part of the motto used: “Better 


Americans for America.” 





While the English in England and Scotch in Scotland still adhere 
with tenacity to the “flowing bowl for the laborer,” and anything like Pro- 
hibition is a long way off there as elsewhere in most Continental countries, 
not every Englishman who visits America testifies to the evil effects of 
Prohibition in this country. In the “British Weekly” of recent date a 
prominent contributor to its columns, who had returned from the United 
States, in a two-column statement of what he saw here, says: 


“The saloon has gone, never to return—about that there is no shadow 
of doubt. Whatever the attitude to national and total Prohibition may be, 
I have yet to meet the man who wants to see the saloon back. All red 
estate in the neighborhood of the old saloons has increased enormously in 
value, for no one wanted to live or to do business anywhere near a saloon. 
I know of a bank building which is now being erected on the site of a sa 
loon, and before long, in the very place where wage-earners used to 
squander a large proportion of their weekly earnings, thrifty and sober 
people will be crowding up to deposit their savings. . . To-day i 
the United States the millions of dollars that once bought drunkenness, 
crime and poverty are purchasing homes, motor-cars, insurance, travel and 
education. In Great Britain wéspend every year over three hundred mil 
lion pounds on alcoholic drink, and I would ask my fellow-countrymen 10 
consider what would happen in the way of increased prosperity if these 
millions were spent at the clothiers’, the grocers’ and the bootmakers: 
. . . In 1913 there were eleven million savings bank depositors in the 
United States; in 1920 there were twenty million, in 1925 there wert 
forty-three million. The amount deposited in 1913 was eight billion dol 
lars, in 1920 it was fourteen billion dollars, in 1925 it was twenty-three bil 
lion dollars. The volume of life insurance increased from sixteen billiot 
dollars in 1913 to thirty-five billion dollars in 1920, but soared to seventy: 
two billion dollars in 1925—a striking indication of the increased thrift 
and prosperity resulting from Prohibition. Mr. Roger Babson, one 0 
America’s greatest economists, declares that the increased purchasing pow’ 
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er of the masses is largely due to Prohibition. Higher wages are not al- 
together responsible for increased purchasing power because higher wages 
mean higher prices. But when a man uses the money he formerly threw 
away on drink to buy a motor-car or a house or better clothes and food, 
he is assisting all legitimate industry.” 

the 
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The figures are with him even if everyone here does not reach his 
conclusions. 








The Dean of Washington University School of Law says many true 
and suggestive things in a recent article in the “St. Louis Law Review,” 
entitled, “Some Responsibilities of Legal Education.” Among them are 
the following : 


etter “One approach to the problem of securing an improved legal profes- 
sion must always be through the avenue of requirements for admission 
to the Bar and their administration. The minimum education required 


for admission to the Bar, together with the minimum performance de- 


lhere manded in the State Bar examination, fixes the minimum standards of 
Pro HM the profession and determines the lowest levels of legal education. To- 
tries, i day these requirements and demands are unspeakably low in all but a 
ts of fm few of the States. One of the remarkable and outstanding achieve- 


ments of America in this age has been its success in rendering higher 
education both popular and widely available. Young people from every 
walk of life are streaming into the colleges and universities of the land in 
ever increasing numbers. Coincident with this advance in general educa- 


adov tion, marked educational progress has been made in the professional field 
ay be, fae @t large. Medicine has left the legal profession far behind in point of its 
rel educational demands. The professional idea and ideal have expanded. 


New professions have entered the field. Architecture, engineering, jour- on 
nalism, business have presented themselves as learned professions and are ee 
winning increasing recognition as such, because they are stressing the ad- . 
vantages and even the necessity of broad culture, as well as of technical 
training of a thorough and exacting kind. It is one of the strange, and 
one might say well nigh inexplicable, phenomena of modern life, that the 
educational requirements for admission to the legal profession, which has 
always boasted of the fact that it is a learned profession, should have 
lagged so far behind the rapid march of events educationally. Hope abides 
inthe fact, however, that the American Bar Association and many of the 
State Bar Associations are thoroughly alive to the various evils that inhere 
in this situation and are taking active steps to remove them. : 
“But higher Bar admission requirements do not tell the whole story 
of an improved Bar. They do not attempt and could not be expected at 





. a this time to safeguard all comers against legal training that is essentially 
sree bil inferior. It is not their function to lay out a system of legal education 
1 billion adequate to all the demands that may be made upon it. They leave a 
eventy Mm yeat need for the continuous study of legal education to the leaders of 
d thrift the profession and to the law schools, as well as a need for the evolving 


of practical educational plans that will better serve all the various de- 
mands of the profession.” 
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WARRANTY DEED COVENANTS form the tes 


The covenants set forth in the common form of warranty deed were i * 20t. If t 
yell recognized in the earliest days of New Jersey records. The case of i sence of an 
Carter v. Executors of Denman, reported in 23 N. J. L., page 260 (at fm wire the co 
page 270), sets out the nature of these covenants as follows, three of though the 
them being: ages may bi 

1. That the grantor is lawfully seized; 2. That he has good title to jm When a cov 
convey; and 3. That the land is free from encumbrances. These are per- knowledge o 
sonal covenants. They do not run with the land or pass to the assignee, [jy bance out 01 
They are all in language de presenti, having respect to the date of the of the partie 
deed, and if not true are broken as soon as made. If at the date of the jm trary inte 
deed the grantor is not lawfully seized, or if he has not good right to con- jm % the intent 
vey, or if the land is not free from encumbrances, the covenant is broken, cepted from 
and a right of action vests, ¢o instanti, in the grantee. The covenant brok- jg? Vlation o 
en becomes a chose in action which at the common law is not assignable. [jj # terms of 

The two remaining covenants of the deed, viz., that the grantee shall Where « 
quietly enjoy and that the grantor will warrant and defend the title, are knowledge o 
prospective, both in their language and operations. An eviction or dis- qm “tempt to de 
turbance of possession is necessary to constitute a breach of them. They which really 
are, therefore, in the nature of real covenants; they run with the land con- qq ™lligence t 
veyed, descend to heirs and vest in assignees. As to these two remaining gm“ oT contr 
covenants the case of Garrison v. Sandford, in 12 N. J. L., page 299 (at In the ca 
page 303) recites: “There is no breach and of consequence no right of 08 Atl. Rep 
action, until a disturbance, and it, therefore, accrues to him, who holds as purchase. T 
assignee when it occurs.” tion, They 1 

An interesting case on covenants is that of Smith v. Negbauer, 42 laned. And, 
N. J. L., page 305, where the grantor conveyed a plot by depth 80 feet or qiry would | 
a fraction more or less. The lot was only 65 feet deep, or thereabouts, The duty 
but the deed recited the property was one of a row of brick houses and thegmm to what rij 
lot upon which that house stands. This case holds that, where there is lin; against 
a conflict in the description of lands between fixed monuments and courses if the seller 

or distances, reference will be had to the monuments to determine the in- ‘andhowe, 9; 
tention of the parties, because they are more certain. bbe construc 

As to the question of not enumerating encumbrances the only safe™mVe legally | 
way for the grantot is to specify exceptions, and a discussion of this situ th of the r 
ation appears in the case of Demars v. Koehler, 62 N. J. L. 203, 41 AtLay at it is rez 
Rep. 720, where we find that a breach of the covenant against encum livestigation ° 
brances is shown when the proofs establish that a third person has ay” who deals 
right to or an interest in the land conveyed to the diminution of the valué eyes to ay 
of the land, though consistent with the passing of the fee by the deed off?" must be 
conveyance. The diminution of the pecuniary value is important in the ould have se 


admeasurement of damages for the breach of this covenant, but does noi ination ¢ 
ited. 
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form the test whether an outstanding right or interest is an encumbrance 
op not. If the thing granted be, or be liable to be, diminished by the ex- 
stence of an outstanding right or interest, so that the grantee does not ac- 
quire the complete dominion which the grant purports to convey, then, 
although the diminution of pecuniary worth may not appear, and the dam- 
ages may be only nominal, such right or interest is an encumbrance. 
When a covenant is made against all encumbrances, without exception, 
knowledge of the existence of one encumbrance cannot take that encum- 
brance out of the general terms of the covenant, unless such was the intent 
of the parties. But knowledge alone does not prove such intent, for a 
contrary intent is consistent with it. Proof of knowledge or other proof 
of the intent of the parties that a particular encumbrance should be ex- 
cepted from the general terms of the covenant could only be admitted by 
aviolation of the canon of evidence which forbids parol proof to vary 
the terms of a written contract. 

Where contracts of sale of property are made, and the parties have 
knowledge of physically apparent matters, and there is no deception or 
attempt to deceive or conceal the true situation, the rule of caveat emptor, 
which really is the obligation of a buyer to use reasonable diligence and 
intelligence to ascertain the nature of his purchase before accepting a 
sle or contract of sale, applies forcibly. 

In the case of McClung Drug Co. v. City Realty Co., 91 N. J. E. 216, 
108 Atl. Rep. 767, the property was subject to a lease with an option to 
purchase. The purchaser had knowledge of the lease but not of the op- 
ton. They were, however, chargeable with notice of all the lease con- 
ined. And, further, as the Drug Co. was in possession, reasonable in- 
wiry would have brought forth the information. 

The duty of a buyer of real estate to inquire of persons in possession 
sto what rights they may claim in the property is one side of the ques- 
lon; against this is the buyer’s right to rely on express representations 
ifthe seller which induce him to purchase. In the case of Condon v. 
Sandhowe, 97 N. J. E. 204, 127 Atl. 101, the building was represented 
be constructed of hollow tile, which representation the purchasers could 
lave legally placed reliance upon. Instead, they investigated as to the 
ith of the representation and the Court held they must be charged with 

at it is reasonable to assume they found or could have found if the 
vestigation was made with the care and completeness to be expected of 
le who deals at arms’ length with another. A person who wilfully closes 
is eyes to avoid seeing what he believes he would see if he kept them 
en must be considered to have seen what any man with his eyes open 
ould have seen. Had there been any effort to frustrate the attempt of 
tamination of the building a different situation would have been pre- 
ted. 
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The measure of damages in an action on covenant is stated in the 
case of DeLong v. Spring Lake and Sea Girt Co., 65 N. J. L., page 1, 
47 Atl. Rep. 491, that if the eviction has been from all the lands conveyed 
the recovery has been limited to the purchase paid and interest from the 
date of the dispossession; if from a definite part, capable of physical as. 
certainment and boundary, then to such part of the original price as bears 
the same ratio to the whole consideration that the value of the land to 
which the title has failed, bears to the value of the whole premises. 


Where the plaintiff has never got into possession of the land, and in 
consequence of the want of title never can, the consideration money and 
interest are clearly the proper measure of damages. The action on the 
covenant then comes in place of an action for money had and received on 
failure of consideration. 


There are conditions under which the plaintiff suing on such a cove- 
nant recovers less than the consideration money,—where the grantee ob- 
tains some advantage from the lands conveyed, as, for instance, where 
he has had possession, or the eviction is for a part of the premises con- 
veyed. Inthe former case the use of the lands conveyed is regarded as an 
equivalent, pro tanto, for the interest on the purchase money. In the 
latter case the true measure of damages is the value of the part to which 
title has failed, in proportion to the price of the whole; the computation 
being on the basis of the consideration money. 


New Jersey has adopted the rule of Morris v. Rowan, 17 N. J. L. 
304, that, in an action for the breach of the covenant of warranty of 
title on eviction, to allow as damages the consideration money or propor- 
tion thereof, with interest thereon not exceeding six years, with costs, 
and any use of the land may compensate for the interest. If the pur- 
chase money is wholly unpaid only nominal damages can be recovered. 
Stewart v. Drake, 9 N. J. L. 139. And where fraud or deceit enter into 
the transaction, the vendee may have an action for deceit to recover for 
the loss he may sustain thereby. Gerbert v. Congregation, 59 N. J. L. 
160, 35 Atl. Rep. 1121. After a breach, a covenant of warranty becomes 
a chose in action axd no longer runs with the land. DeLong v. Spring 
Lake, 7#N. J. L. 250, 66 Atl. Rep. 591. Also, there is no statute of lim- 
iiations in New Jersey barring actions against breach of covenants against 
encumbrances. Smith v. Smith, go N. J. L. 282, ror Atl. Rep. 254. 


Every purchaser of land takes title subject to any defects, reserva- 
tions and exceptions that are referred to in the deed by which he acquires 
title, or that may be ascertained by reference to his chain of title as spread 
forth upon the public record. Mitchell v. D’Olier, 68 N. J. L. 375, 53 
Atl. Rep. 467. And a purchaser is held bound to examine or neglect at 
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his peril the record of the conveyances under which he claims. Glorieux 
y, Lighthipe, 88 N. J. L. 199, 96 Atl. Rep. 94. 

The natural flow of a stream is not an easement and will not sustain 
an action for breach of covenant against encumbrances even though cov- 
ered over. Stanfield v. Schneidewind, 96 N. J. L. 428, 115 Atl. Rep. 339. 

The measure of damages for breach of guaranty of title would appear 
to be similar to breach of actions on covenant, according to the Wy- 
ckoff case, 97 N. J. L. 233, 116 Atl. Rep. 714, and the Flockart Foundry 
case, 132 Atl. Rep. 493. 

Restrictive covenants are to be construed strictly according to their 
terms, according to the fair meaning of the language actually used and not 
enlarged in their restrictive effect by reading in words not actually used. 
Trainer v. Calef, 96 N. J. E. 657, 126 Atl. Rep. 301. And in Polhemus 
v. De Lisle, 98 N. J. E. 256, 130 Atl. Rep. 618, Berry, Vice-Chancellor, 
held that grantees of lots from a tract subject to residential restrictions 
were entitled to rely upon restrictions protecting them from establishment 
of any further business places representing violations of restrictions. 

The neglect to mention restrictions and encroachments, if any, in 
sale contracts, has in many instances deprived the parties of the right 
of suit for specific performance. 

In the case of Chapman v. Holmes’ Executors, 10 N. J. L., page 24, 
it is held that, if the vendor of lands in fee covenants for himself and his 
heirs and assigns that he will warrant and defend the land to the vendee, 
his heirs and assigns, an assignee of the vendee who is evicted may main- 
tain a personal action of covenant against the executors of the vendor; 
and it is not necessary to maintain the action to aver that notice of the 
pendancy of the suit by which the plaintiff was evicted was given to the 
defendant. It is the eviction that makes the action for breach of quiet 
enjoyment. If the encumbrance affects only the title and not the physical 
condition of the property, knowledge of its existence is no defense to an 
action on the covenant. In Garrison v. Sanford, 12 N. J. L., page 299, 
a covenant by a grantor that at the time of the sealing and delivery 
of the deed the premises conveyed are not encumbered by any mortgage 
or by any encumbrance whatsoever, is broken as soon as made and before 
eviction or disturbance, if at the time of the execution of the deed the 
premises were encumbered by an existing unsatisfied mortgage. 

Upon giving a warranty deed with all the exceptions to the covenants 
of warranty carefully noted in the deed, actions for breach of covenants of 
warranty will be avoided. Etroy HEADLEY. 


Newark, N. J., Jan., 1928. 
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WOMEN IN THE LEGISLATURE OF 1928 










Heretofore two or three women members of the New Jersey Legisla- 
ture have not attracted much special attention, but in this Session of 1928 
there are seven such members, and so the opening of the Session was 
almost like a carnival. The sight may be so common hereafter that it 
may be well to note the impression now on the part of newspaper corre- 
spondents, so that, a hundred years hence, one may read how matters 
looked a century before. One of the most descriptive accounts appeared 
in the “Newark Evening News,” from which we quote, and it was very 
properly, from a feminine correspondent: 










































v 

“Of course, they called it the opening of the 152d New Jersey 
Legislature, but any one who was here will tell you that the male law- ¥ 
makers for all their brave display of floral horseshoes and buttonhole car- e 
nations yesterday were just about as much in the picture as the bride- re 
groom at a wedding. Most of the thousands of feminine visitors who ce 
stormed the State House had come to cheer for the seven Assembly- s¢ 
women from Essex, Hudson and Passaic Counties and to tell friends at jc 
home what they wore and how they wore it. 

“The Hudson County cohorts arrived early, armed with rattles and 
fish horns with which to pay tribute to Miss May Carty, Mrs. Catherine 
M. Finn and Mrs. Marion Urbanski. The main body of Essex County's 
feminine Republicanism arrived a little later, delayed because of trouble 
with one of the nine buses chartered by Mrs. Gilbert C. Higby, county vice 
chairman, for her band of 300. Freeholder Mrs. Elizabeth A. Harris, = 
Mrs. G. William Gehin, of Newark, and others who came down by train : 
were rewarded with front seats, as well as sandwiches and packages of mé 
candy from the capacious pockets of former Assemblyman Mortimer 
Harrison, of Montclair. 

“Every desk top in the Assembly chamber was covered with flowers, A 
giving the round room the effect of a many-hued garden, but the desks thi 
of the Assemblywomen were piled so high that their heads were lost in Oc 
the flowers. The problem of matching gowns and corsage bouquets @ (a; 
threatened to become serious until one resourceful feminine lawmaker @ ,, | 
from Essex conceived the idea of exchanging flowers until each appeared di 
decked with the proper color. 7” 

“The struggle for seats became acutely personal as the time drew 
near for ‘the session to open. pay 

‘Listen, dearie,’ one large woman remarked to a feminine reporter, HH he ; 
‘I don’t care whether these seats are reserved for the press or not. My @ i, , 
husband has been a voter forty years and I’m going to sit right here. , 

“Bergen Countyites, massed in one section of the balcony, gave former ~s 
Speaker Chandless an ovation whose glory was promptly dimmed by the  Plai 
pandemonium which broke forth when Miss Florence Haines, the first @ sou; 
Assemblywoman to be called, came forward to sign the book. Miss Haines @ atio 
was a charming picture in her frock of brown velvet with a matching hat 
and a corsage bouquet of peach color sweet peas. 

“Dark colors were much in favor with the Essex County women, Miss cat 
Agnes C. Jones wearing a gown of black velvet, pebbled in white, a close- Apr 
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fitting hat and a long chain of brilliants. Mrs. Ida M. Stelle was in black 
satin with touches of color and a black hat. 

“Hudson County ran more to brilliance in color, Miss Carty wearing 
tan georgette with a feathered hat, Mrs. Catherine Finne, black and gold 
brocade, and Mrs. Urbanski reddish brown. Mrs. Urbanski was the only 
Assemblywoman who did not wear a hat, which gave her colleagues an 
excellent chance to admire her dark hair which had been bobbed since 
last —* session. Mrs. Isabelle Sommers of Passaic was gowned in gold 
brocade. 

“The rooters for the smaller counties made up in zeal what they 
lacked in numbers. One motherly looking woman in the balcony startled 
the assemblage by tearing off her hat and flourishing a baby’s rattle to 
whoop things up for Monmouth County. . . . 

“As soon as the ceremonies were over, more than 1,000 Republican 
women made a rush for the ballroom of the Stacy-Trent, where a lunch- 
eon was served in honor of the Republican Assemblywomen under the di- 
rection of Mrs. John D. Berry, Jr., State vice chairman, and the State 
committeewomen and vice-chairmen. So many last minute tickets were 
sold that late comers had to be served at an overflow luncheon in the ad- 
joining arbor.” 





IN RE CYRUS D. MARTER 


(State Board of Taxes and Assessment, Dec. 20, 1927) 
Taxation—Discrimination—Laches as to Application 
In the matter of the application of Cyrus D. Marter for a reassess- 
ment for the year 1927 of all of the property in the Borough of Bell- 
mawr, Camden County, New Jersey. 
Mr. Cyrus D. Marter for Petitioner. 


THE BOARD: A petition was filed on September 30, 1927, praying 
this Board to order a reassessment of all of the property, assessed as of 
October 1, 1926, for the taxes of 1927, in the Borough of Bellmawr, 
Camden County, upon an allegation that certain properties were assessed 
at less than their true value, and that the petitioner, being a taxpayer, was 
discriminated against by the assessed valuation in that taxing district. 

Under Section 701 of Chapter 236 of the Laws of 1918, any tax- 
payer aggrieved by the assessed valuation of his property, or feeling that 
he is discriminated against by the assessed valuation of any other property 
in the taxing district, may, on or before June 15th, file with the County 
Board of Taxation a petition of appeal setting forth the cause of com- 
plaint, the nature and location of such assessed property, and the relief 
sought. No appeal was filed with the Camden County Board of Tax- 
ation. 

Petitioner now comes before this Board and, in support of his appli- 
tation, calls our attention to Section 6, Chapter 67 of the Laws of 1905. 
Apparently petitioner has failed to notice that this Section has been 
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amended by Chapter 350 of the Laws of 1921 and has overlooked the 
following provision : 

“Any such reassessment shall be completed and the valuations made 
therein certified to the County Board of Taxation of the county in which 
the taxing district reassessed is situate on or before the fifteenth day 
of March following the date of the original assessment for that year.” 

Obviously it is too late for this Board to entertain the petition. There 
can be hardly any doubt that this Board has power, after due investiga- 
tion, in its discretion, to order or make a reassessment of the property 
in a taxing district. Chapter 350, Laws of 1921. 

Whether we would act upon a petition of this nature if made in ample 
time, in view of Section 701 of Chapter 236, Laws of 1918, would depend 
on the circumstances of the case. 

The petition is dismissed. 





IN RE WOMAN’S COMMUNITY CLUB 


(State Board of Taxes and Assessment, Jan. 3, 1928) 
Taxation—Club House—Parts of Same Rented Out 


In the matter of the application of Women’s Community Club for the 
cancellation of the tax assessment for the year 1927 on property situate in 
the Town of Morristown, County of Morris and State of New Jersey. 

Messrs. King & Vogt for Petitioner. 

Mr. Nathaniel C. Toms for Respondent. 


THE BOARD: This appeal is against an assessment levied October 
I, 1926, upon a building known as 51 South street, and the land on which 
it is erected, in Morristown. The Club was incorporated prior to the date 
of assessment, not for pecuniary profit, under the laws of this State. Its 
purposes are : (1) to maintain an attractive meeting place or Club House 
for the members of the Club; (2) to furnish the members of the Club 
with opportunities for education and for recreation; (3) to promote 
sports, friendliness, cooperation and social fellowship among the women 
of the community and to develop and encourage their power of service 
and encourage its operation. 

Exemption from taxation is urged under the General Tax Act of 
1918, Section 203, subdivision 4, as amended by Chapter 221 of the Laws 
of 1925. The clause referred to is this: “All buildings actually and ex- 
clusively used in the work of associations and corporations organized ex- 
clusively for the moral and mental improvement of men, women and 
children.” 

The use of this building fails to meet the test for exemption pre- 
sented in the above section. Parts of the building are rented to the 
Tuberculosis Society, the Red Cross, the Associated Charities, the Bureatt 
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of Social Service, Visiting Nurses and the Society for the Prevention of 
Cruelty to Animals. What is known as the hall in the building is rented 
from time to time to different organizations of young people, such as the 
High School students and others who desire its use for social purposes. 
The building is not “actually and exclusively” used in the work of the 
Club; only part of the building is so used. 

In the case of Washington Camp v. State Board, 87 New Jersey Law, 
page 55, the Court said: “In our view ‘actual use’ of a building for a 
benevolent corporation means use in the benevolent work of that corpora- 
tion, and not a hiring out in consideration of rentals, as by any other 
landowner.” The same reasoning is applied In re Anchor Lodge I. O. O. 
F., 35 New Jersey Law Journal, 2009. 

It surely cannot be held that the building is “exclusively” used for 
the purposes of the Club, and because of this fact an exemption must be 
refused. Exemptions from taxation are not favored unless the right is 
clear. 

The appeal is dismissed and the action of the Morris County Board 
of Taxation is affirmed. 





IN RE BLAIR ACADEMY 





(State Board of Taxes and Assessment, Jan. 10, 1928) 
Taxation—Educational Purposes—Incorporation—True Value 


In the matter of the application of the Township of Blairstown from 
the action of the Warren County Board of Taxation in cancelling the tax 
assessment levied for the year 1927 on property of Blair Academy, sit- 
uate in the Township of Blairstown, County of Warren and State of New 
Jersey. 

Mr. Egbert Rosecrans for Petitioner. 

Mr. Wayne Dumont for Respondent. 


THE BOARD: This is an application on the part of the Township 
of Blairstown to restore an assessment against land, improvements and 
personalty levied upon the property of what is commonly known as Blair 
Academy. This assessment was cancelled by the Warren County Board 
of Taxation on the ground that the buildings were actually devoted to the 
use of a school or academy. 

No proof has been produced before this Board indicating that any of 
the parties claiming the exemption, and holding the legal or equitable 
title to the property in question, are incorporated or organized under the 
laws of New Jersey and authorized to carry out a purpose for which 
this exemption may be allowed. 

It is not claimed that the property has been assessed in excess of its 
true value and, therefore, the assessment must be restored and the action 
of the Warren County Board of Taxation reversed. 
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IN RE SOUTHERN CITIES UTILITIES COMPANY 


(Board of Public Utility Commissioners, Dec. 15, 1927) 

Gas Company—Stock Transfer Not to a Corporation 
In the matter of the application of Southern Cities Utilities Company 
for permission and authority to have transferred upon the books of Cape 
May Island Gas Company a majority of the outstanding capital stock of 


said Cape May Gas Company. 
THE BOARD: The petition in this proceeding recites in part: 


“All of the Cape Island Gas Company stock, issued and outstanding, 
being seven hundred and ninety-nine (799) shares of the par value of 
one hundred ($100) dollars per share, now stands on the books of the 
corporation as follows: 

Cape May Illuminating Company 794 shares, 
V. N. Gurney share. 
Vanhorn Ely share. 
C. L. S. Tingley share. 
H. J. Crowley share. 
Walter M. Perkins share. 

“Said Cape May illuminating Company was also the owner of all of 
the bonds of said Cape Island Gas Company, being first mortgage 6% 
bonds due April 1, 1902, and the said 799 shares of stock and $29,500.00 
of bonds were, by said Cape May Illuminating Company pledged by a 
mortgage made to the Camden Safe Deposit & Trust Company as trustee, 
to secure an issue of bonds, the amount of which bonds issued and out- 
standing, as of September 26, 1927, is $200,192.50 with interest and sher- 
iff’s fees to be thereto added. 

“Default was made by the said Cape May Illuminating Company in 
payment of interest on said bonds secured by the mortgage hereinabove 
mentioned and which mortgage covered certain leasehold interests and 
certain real estate used in the operation of the plant of the Cape Island 
Gas Company. The mortgage has been foreclosed in the Court of Chan- 
cery of the State of New Jersey and by virtue of the execution issued in 
that proceeding the Sheriff of Cape May County sold, September 26th, 
1927, all of the property pledged by the mortgage, including the stock of 
the said Cape Island Gas Company, reference to which is hereinabove 
made, and its bonds, and the entire pledged property, real and personal, 
so sold, was bought by the Bondholders’ Protective Committee formed to 
protect the interests of the holders of the above mentioned bonds of the 
Cape May Illuminating Company.” 

The petition further recites that the Southern Cities Utilities Com- 
pany has entered into an agreement with the Bondholders’ Protective Com- 
mittee “for the purchase of the stock and bonds of the Cape Island Gas 
Company, subject, among other things, however, to the approval of this 
Honorable Body to the transfer of the property so sold, or such part there- 
of as your Honorable Body shall hold shall have such approval, subject 
also to the approval of counsel.” 
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The Public Utility Act provides that no public utility as defined by 
the Act shall “sell any share or shares of its capital stock or make or per- 
mit any transfer thereof to be made upon its books, to any corporation, 
domestic or foreign, result of which sale or transfer in itself or in connec- 
tion with other previous sales or transfers shall be to vest in such corpora- 
tion a majority in interest of the outstanding capital stock of such public 
utility corporation unless authorized to do so by the Board.” 

Upon the petition hearing has been held. The sale by the Bondhold- 


ers’ Protective Committee of the bonds and stock of the Cape Island Gas 
Company does not appear to be a sale by a public utility, which would re- 


quire the Board’s approval. The transfer of the stock upon the books of 
the Company would, however, require approval by the Board to be law- 
ful. The petition asks for approval of the transfer of the stock of the 
Cape Island Gas Company to be made to the “petitioner or to its nominee, a 
corporation to be controlled, through stock ownership, by your petitioner, 
and such transfer, as to the balance or minority interest in said stock, to 
be made to the nominees of your petitioner.” 

Giving due consideration to all the facts, the Board sees no reason 
why the transfer of the stock to the Southern Cities Utilities Company 
should not be approved. The Board feels, however, it should not go 
further than this, and is unwilling to approve of a transfer from the 
Southern Cities Utilities Company to its nominee at this time. Should a 


corporation be formed to which the Southern Cities Utilities Company 
proposes to transfer the stock of the Cape Island Gas Company, applica- 


tion may be made for approval of such transfer. 





WOOD v. PUBLIC SERVICE ELECTRIC & GAS CO. 





(Board of Public Utility Commissioners, Jan. 19, 1928) 
Gas Company's Bill—Difficulties About Reading Meter 
In the matter of the complaint of E. H. Wood against the Public 
Service Electric and Gas Co. 
Mr. E. H. Wood for himself as Complainant. 
Mr. H. P. J. Steinmetz for the Company. 


THE BOARD: E. H. Wood complained originally on August 6, 
1927, of a gas bill rendered by the Public Service Electric and Gas Com- 
pany, amounting to $37.11 and covering a two month period from Octo- 
ber 20th to December 17th, 1926, as being excessive when compared with 
former bills rendered. It is not denied by the Company that this bill is in 
excess of any previous bill rendered. 

The complainant testified that gas is used for cooking, for heating 
water and to supplement his house heating equipment; the gas appliances 
consisting of a Vulcan gas range having four top burners, a broiler and 
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an oven burner, a gas light in the kitchen, a No. 25 Ruud water heater 
in the cellar and a Clow automatic room heater. 

A meter was installed on March 28, 1924, and was removed and 
tested by the Company on January 24, 1927, in connection with a com- 
plaint received from Mr. Wood. A test of the meter, made by an em- 
ployé of the Company with a Standard Meter Prover that had been 
tested and sealed by the Board’s Inspectors, proved the meter to be 9.1 
per cent. slow. The reading taken when the meter was tested agrees with 
the reading taken when it was removed from service. 

The disputed bill covers a period of approximately two months. 
The previous bill, covering a period of three months, amounted to $10.80, 
which might indicate that the meter was under-read, resulting in a low 
bill for the three month period and a correspondingly higher bill for the 
two month subsequent period. The meter readings indicate a consump- 
tion of 43,200 cubic feet during the last six months that the meter was 
in service. This is an average consumption of 7,200 cubic feet of gas per 
month and an average monthly bill of $8.64. 

Nothing has been disclosed in this case upon which the Board can 
base a finding that the complainant has been billed for more gas than was 
actually consumed. The complainant in evident good faith insists that 
the bill is excessive and that the Company is not justified in collecting the 
amount of the same. Under these conditions it is the Board’s opinion 
the Company would not be justified in discontinuing service to enforce 
payment of its bill, but that the question of the complainant’s indebtedness 
is one for settlement in a Court of law. 

This case differs from the usual complaints received by the Board, 
in that the meter, through the fault of the complainant, was not read 
monthly. If the readings had been made monthly the trouble might have 
been averted. The testimony shows that the complainant’s house was 
frequently closed when the meter reader called and that regular read- 
ings were impossible; also it appears that the complainant is the owner 
of several police dogs, which he keeps on the premises. On one occa- 
sion one of the dogs jumped through a glass door when the Company’s 
employé called to read the meter, and the owner of the dogs warned the 
meter reader to beware of them. Because of these circumstances the 
usual practices could not be carried out. The Company is fairly entitled 
to have the meter at complainant’s premises read monthly by its meter 
reader. It cannot be reasonably expected to make a special or unusual 
effort to obtain readings. If the complainant sees fit to keep at his prem- 
ises dogs whose disposition is such it is necessary or advisable for the 
owner to warn the meter reader to be on his guard against them, it is 
natural for the reader to avoid entering the premises. If the complain- 
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ant refuses or neglects to maintain a condition at his residence admitting 
of regular meter readings, without hazard or threat of same to the reader, 
the Company will be justified in discontinuing service and refusing to 


resume the supply until such condition is corrected. 





DIXIE CANDY CO. v. ATLANTIC CITY ELECTRIC CO. 


Electric Company's Service—Excessive Charge 
(Board of Public Utility Commissioners, Jan. 24, 1928) 


Case of the Dixie Candy Company against Atlantic City Electric 
Company. 

Mr. S. Levinson for Dixie Candy Company. 

Mr. Joseph Thompson for Atlantic City Electric Co. 


THE BOARD: This matter comes before the Board upon com- 
plaint of the Dixie Candy Company, alleging an excessive charge for 
electric service between October 27. 1926, and November 10, 1926. The 
amount of the bill for service is $69.16. It appears that prior to October 
27, 1926, the complainant obtained its service from a building in which 
they conducted a store. Notice was given by the complainant to remove 
the meter on November roth, as the building was being torn down. A 
representative of the Company called on November 1oth to remove the 
meter and he testifies that someone in the complainant’s store requested 
that the removal be deferred until further notice. He does not know who 
gave him these instructions and admits it was not anyone in authority 
in the complainant’s business. 

Testimony shows that the complainant moved on November roth, the 
day upon which the meter was to be removed, and continued service with 
he respondent at another address. On December 23rd the Company’s 
tepresentative found the meter had been removed and was in the shack of 
he contractor engaged in demolishing the building in which the complain- 
ant’s store was formerly located. He took the reading from the meter at 
hat time. 

The Board is satisfied that no service was used by the complainant 
after November 10, 1926, and that the Company’s representative, without 
esponsible authority, failed to read the meter until December 23rd. The 
Amount of the bill is unusually high for the period between October 27th 
and November roth. No one seems to know whether service was had 
hrough this meter after the complainant moved, but the Board is of the 
pinion that the complainant’s account should not be based upon the meter 
eading on December 23rd. The Company should have complied with 
he complainant’s original instructions to remove the meter on November 
oth, and there seems to be no question but that some adjustment should 
be made in the bill. 


DIXIE CANDY CO. V. ATLANTIC CITY ELECTRIC CO. 49 
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It appears that the complainant paid the bill under protest to prevent 
the turning off service at complainant’s present address. It is the Board’s 
opinion that a credit should be given the complainant of fifty per cent 
of the amount of the bill. Under the circumstances it would be equitable 
for this to be paid at once to the complainant, but the Board lacks author- 
ity to order this. If the Company does not make such payment, the 
Board will not permit discontinuance of service, if, in payment of future 
bills, deductions are made therefrom by the complainant until the total of 
such deductions amounts to $34.58, which is fifty per cent. of the dis- 
puted bill. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Lakewood Water Co.—In the matter of increased rates for 
water and sewer service. Following the issuance of the decision of the 
Board of June 16, 1927, approving the schedule of increased rates for 
water and sewer service in Lakewood, an application for rehearing was 
received from the township of Lakewood, alleging errors in making up 
the base rate. The Board made, after the rehearing, certain additional 
deductions, leaving as the base on which to compute rates $1,087,860, but 
said the change had “no effect in the final conclusions as to just and rea- 
sonable rates.” Decision Nov. 28, 1927. Mr. Harry V. Osborne for 
Township of Lakewood. Mr. W. L. McDermott for Lakewood Water 
Company. 


In re Union Transportation Co.—Application by the Union Transpor- 
tation Company to discontinue the service of station agents at Cream 
Ridge and Wrightstown and place Cream Ridge agency under the jurisdic- 
tion of agents at New Egypt or Imlaystown, and Wrightstown under the 
jurisdiction of the agents at New Egypt or Pemberton. The Union Trans- 
portation Company leases a portion of the Pennsylvania and Atlantic 
Railroad between Hightstown and Pemberton, a distance of 24.5 miles. 
The territory along the entire line is agricultural and the principal ship- 
ments farm products and milk. The Board: “As the existing financial 
condition of the Company necessitates curtailing expenses, the Board 
will grant permission, to discontinue the agents at Cream Ridge and 
Wrightstown.” Decision Dec. 1, 1927. Mr. John Meirs for Union 
Transportation Company. Mr. Theodore Backes for Objectors. 


In re Coast Cities Railway Co.—On rehearing of application to buy, 
and of the Atlantic Coast Transportation Co. to sell, the property, 
franchises and equipment of the latter to the former. In the decision filed 
by the Board dated October 6, 1927, it was determined that the proposed 
sale would be approved, but the request to approve a chattel mortgage t0 
be made by the Transportation Company to the Utilities Power & Light 
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Corporation in the sum of $190,000 was denied, upon the ground that 
the Utilities Power & Light Corporation was an ordinary creditor in said 
sum and no proof was offered to show why it should be made a secured 
creditor upon the transfer. The Board: “As the Utilities Power & Light 
Corporation has paid all of the purchase price of the buses to satisfy 
the conditional sales contracts in order to convey complete title to the 
Transportation Company, there seems to be no valid reason why they 
should not be secured for the money so advanced. In other words, the 
indebtedness was incurred to enable the making the transfer of the prop- 
erty to the Coast Cities Railway Company. A chattel mortgage in the 
form submitted and in the principal amount of $190,000, encumbering 
the property set forth in the original petition, will be approved.” De- 
cision Dec. 5, 1927. Mr. B. R. Tuttle for Petitioner. 


In re N. Y., Susquehanna & Western R. R. Co.—Application for 
authority to abandon a portion of its Railroad, constituting the Delaware 
Branch between Delaware Junction and Delaware, in the county of War- 
ren, New Jersey; also to discontinue passenger service by a motor car 
between Blairstown and Delaware Junction. Similar application was also 
made to the Interstate Commerce Commission and, by agreement with 
said Commission, the applications were heard by the Board November 
17th and December 22nd, 1927. After a statement of the facts including 
the revenues, the Board authorized the abandonments. Decision Jan. 
10, 1928. Mr. Chester F. Leonard for the Company. 





SOME INTERESTING OUT-OF-STATE DECISIONS 
JoxincLty THrowinc Boy Into River HELD MANSLAUGHTER 


Forest Pond, a young man 23 years old, picked up a 10 year old boy 
and tossed him from a float into the deep water of a river. The boy struck 
partially on his back, and, being unable to swim, sank and was drowned. 
Pond dove into the river and made an earnest endeavor to rescue the boy, 
but his efforts were unavailing. 

Pond was convicted of manslaughter, and, on denial of motion for a 
new trial, appealed to the Supreme Judicial Court of Maine. 

Mr. Justice Sturgis, delivering the opinion of the Court in State v. 
Pond, 134 Atlantic Reporter, 572, affirming the order of the Superior 
Court, said: 

“It is manslaughter when one kills another as the result of a practical 
joke which was a surprise to the deceased, and where death is imputable 
to physical agencies put in motion by the perpetrators. Within the rule 
falls death resulting from building a fire around a drunken man; upsetting 
acart as a joke; administering as a joke excessive quantities of intoxi- 
cating liquor; throwing a thief into a pond without apparent intention 















e , — SL 
— — —_ = se - iano rao aay _ me repens at ae 
a anes peer ven mmr 3 _S oreo: Sree ET x: 
= , : EE ie Pane eRe bare cr ase 
Shee Pa See Pee PTS Es? : Cf Ou 
4 “ip i gine Son og St SPIE, START OR or eae : 


PIS 







+ 


meen Seer 


gece 





cee eee 








































. 


52 THE NEW JERSEY LAW JOURNAL 


to drown him; and, in close analogy to the facts of the instant case, seiz- 
ing and carrying a boy 11 years old into the deep waters of the Smoky 


Hill river, where he was drowned.” 
FAILURE TO CHANGE RELIGION GRoUND FoR ANNULLING MARRIAGE 


Albert Rutstein, a believer in the orthodox Jewish faith, offered to 
take unto himself as a wife, one Gertrude, a Protestant Episcopalian, on 
condition that she embrace the Jewish religion, be married by a rabbi, and 
rear such children as they might have in the Jewish belief. And Gertrude 
having promised to do all of these things, it came about they were mar- 
ried by the justice of the peace at Hoboken, N. J. 

A short while after the eventful day Albert questioned Gertrude re- 
garding these matters, and she stated that she had at no time intended to 
fulfill her promise. 

Albert then took steps to have the marriage annulled, contending that 
he had been induced to enter upon the venture by fraud. The complaint 
was dismissed in the lower court, and, on appeal to the Supreme Court, 
Appellate Division, First Department (reported in Rutstein v. Rutstein, 
222 New York Supplement, 688), the decree was reversed and annulment 
granted. 

Associate Justice Merrell said: “The evidence in the case at bar 
clearly establishes that the marriage was induced through a misrepresen- 
tation on the part of the defendant, and that she, at the time had a precon- 
ceived determination that she would not keep her promise, and embrace the 
Jewish faith, and be married by a Jewish rabbi. The evidence is full and 
complete that, except for such promise on the part of the defendant, the 
plaintiff never would have consented to marry the defendant. It there- 
fore appears that plaintiff’s consent was induced by fraud, and that by 
reason of such fraud there never was any meeting of the minds of the 
parties and they never entered into any valid contract. . . . Judg- 
ment reversed, and judgment granted the plaintiff, annulling the marriage 
of the parties.” 


Law LIBRARY AND CHATTELS HELD “Toots AND IMPLEMENTS” 


The question which came up for consideration of the Court of Ap 
peals of Ohio in the cage of Cleveland Arcade Company v. Talcott was 
whether an attorney-at-law is entitled to exemptions, in case of levy of 
execution for indebtedness, under Section 11725 of the General Code. 
This statute provides, in substance, for exemption from levy of the tools 
and implements of one who lives with and is the head and sole support of 
a family. In the Court below a motion was sustained declaring the de- 
fendant in error, Talcott, who is an attorney-at-law, entitled to exemptions 
under the above section, where the property involved was a law library 
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and other chattels in his law office necessary for the carrying on of his 
profession. The plaintiff Company appealed. 

Judge Sullivan delivered the opinion of the Court, reported in 154 
North Eastern Reporter, 62, affirming the judgment of the lower Court, 
saying in part: 

“Obviously the purpose of the statute is not to deprive persons desig- 
nated therein of the use of the instrumentalities by which a living is made, 
for that would be contrary to the principles of public policy, and would 
deprive the head of a family, engaged in a profession, whether a man or 
woman, from using those means which are necessary for self-support and 
support of the family. 

“The argument is made with much force by counsel for plaintiff in 
error that books and office furniture cannot, under the fundamental defi- 
nition pertaining to the words ‘tools and implements,’ be denominated and 
designated as such, as from their very nature the latter words imply chat- 
tels which are mechanical contrivances in nature. We think they are used 
in the sense of instrumentalities necessary for the carrying on of the pro- 
fession. To hold a different view would be to entertain a strained con- 
struction, for a library is just as necessary to a lawyer in carry on the 
profession of law as a sewing machine is to a tailor who makes clothes.” 


DEPENDENTS OF EMPLOYE SHOT WHILE CARRYING MONEY 


The case of Davis et al. v. S. S. Kresge & Co. et al., reported in 210 
North Western Reporter, 1003, was a proceeding under the Workmen’s 
Compensation Act by Leone Davis and another, claimants, for the death 
of Harry Davis, their husband and father, opposed by the Kresge Com- 
pany and its insurer. To review an order of the Industrial Commission 
awarding compensation to the claimants, the employer and insurer bring 
certiorari. 

The Kresge Company operates a retail store in St. Paul, Minnesota. 
Davis was their floorman. There were forty cash registers in use in dif- 
ferent parts of the store. It.was an incidental duty of Davis to assist the 
lady cashier in taking collections from the registers to the cashier’s office 
on the blacony floor. While carrying the collections in a bag, Davis had 
reached the middle of the stairs going up to the balcony floor, where he 
was met by a man who stood up against him in a threatening way and 
shot him. No one saw the shooting. Davis reached the top of the stairs, 
dropped the money, and cried, “Help! Help!” went to a lounge in the 
waiting room, and died without saying more. It was not shown that the 
assailant was acquainted with Davis. He disappeared and nothing more 
was known about him. 

Mr. Justice Dibell, delivering the opinion of the Supreme Court of 
Minnesota, affirming the award of the Industrial Commission, said: 
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“That the killing of Davis was felonious is not questioned. Nor is it 
questioned that he was killed in the course of his employment. The con- 
tention is that his killing did not arise out of his employment. If his as- 
sailant killed him from a personal motive there can be no compensation. 
Such killing would not arise out of his employment. If he killed him in 
an attempted robbery there should be compensation. Such a killing would 
arise out of his employment. 

“The Commission was justified in finding that Davis was killed in an 
attempted or intended robbery. Such is the natural inference to be drawn 
from the facts disclosed. When the assailant is apprehended and all the 
facts are shown, a different view may be suggested, or that taken by the 
Commission may be confirmed. It does not matter. The Commission 
reached the conclusion which should have been reached on the facts be- 


fore it.” 
Tue “Hot Doc” May BE A NUISANCE 


Several years ago Mr. Perry, with the consent of his wife, Minnie 
Perry, constructed near the sidewalk, on the latter’s property, a small one- 
story refreshment booth, known in modern parlance as a “hot dog” stand, 
where he has dispensed “hot dogs” and other viands. 

Mr. Andrews and another sought to enjoin further operation of the 
business, alleging that it caused them much annoyance and discomfort, ma- 
terially interfering with the reasonable enjoyment of their home; that in 
fact it constituted a nuisance. 

The stand in question was located in a strictly residential district on 
the edge of Onondaga Park. The booth was not large enough to accon- 
modate its patrons, and they would adjourn to the adjoining premises, and 
there consume their viands. 

In addition to the annoyance so occasioned, there was, according to 
those residing near by, an odor which, being ever present, became objec- 
tionable. From these and the attendant inconveniences, such as flies 
drawn thereto and from their invading the surrounding residences, relief 
was sought by injunction. 

Mr. Justice Edgcomb, of the Supreme Court, Onondaga county, N. Y., 
in granting relief in Andrews et al. v. Perry et al., 216 New York Supple- 
ment, 537, said: 

“The stand, as well as the business conducted at this spot, is not, if 
and of itself, unlawful. Therefore, if it is to be declared a nuisance, it 
must be because the structure is located in an inappropriate place, or the 
business is conducted in an improper manner. . . . A lawful business 
will not be enjoined because it cannot be carried on without some slight 
degree of inconvenience or irritation to those residing in that vicinity. But 
when the use to which one puts his premises works legal damage to his 
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neighbor, by unlawfully disturbing him in the reasonable enjoyment of his 
own property, such use constitutes a nuisance and transgresses what 
would otherwise be rightful freedom to use one’s property as he see fit.” 


THEATRE OWNER May ENJoIN PICKETING IN ABSENCE OF STRIKE 


In trying to persuade the owner of a motion picture and vaudeville 
theatre to install union workers in the theatre, a Labor Union caused the 
sidewalk in front of the entrance to the theatre to be patrolled by men car- 
rying banners bearing the inscription, “This theatre is unfair to musicians, 
stage employees, moving picture machine operators, affiliated with the 
American Federation of Labor.” As a consequence of this action by the 
Union, the owner of the theater suffered a loss in gate receipts, and sought 
to enjoin further picketing. 

Mr. Justice Callaghan, Special Term, Kings County, giving the opin- 
ion of the New York Supreme Court, complying with the request for re- 
lief (Traub Amusement Co., Inc., v. Macker et al., 215 New York Sup- 
plement, 397), said: 

“It is manifest that the only purpose defendant had, and it frankly 
admits it, in adopting the means thus stated, was to injure the plaintiff’s 
business to such an extent as to force it to employ members of the Union. 

“There was no strike. There is not the slightest proof of unfair 
dealing by the plaintiff with any member of the Union. It is not unfair to 
organized labor. It insists only on employing whomever it sees fit to em- 
ploy, and resents any effort of the Union to dictate whom it may employ. 

“The position of the defendant Union is that it has the right, if peace- 
ful and orderly means are adopted, to force a compliance with its demands 
upon the plaintiff to unionize its theatre. This position is not in accord- 
ance with the view expressed in Hitchman Coal & Coke Co. v. Mitchell, 
38 S. Ct. 65, 245 U. S. 229, 62 L. Ed. 260, L. R. A. 1918C, 497, Ann. Cas. 
1918B, 461. The rule is as expressed in that case, that if the legal rights 
of the employer are interfered with, to its damage, even by peaceable 
means, the act which causes the injury may be enjoined. 

“The defendants had no grievance whatever against the plaintiff. It 
did not complain of working conditions, or the rate of wages paid, and it 
could not complain of plaintiff’s failure to employ union help. By its atti- 
tude it seeks to force plaintiff to employ none others than members of the 
Union. It should not be allowed to force its demands upon the plaintiff, 


when in attempting to do so it adopts methods which result in injuries to 
the plaintiff’s business.” 


Person oF UnNsounD Minp May BE COMPETENT WITNESS 


An order was entered on August 19, 1926, requiring John E. Paul, an 
alleged bankrupt, to appear before a referee in bankruptcy, to be examined 
under oath concerning his acts, conduct, and property. 
















Series) 448. 
Judge Neterer said: 


cases cited. 
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Motion was made for an order rescinding and withdrawing this order 
on the ground that, on September 1, 1926, an order was entered by the Su- 
perior Court of the State of Washington in which it was adjudged and de- 
creed Paul was mentally incompetent and of unsound mind, and a guar- 
dian was appointed for his person and also one for his estate. 

It was contended that the appointment of guardian adjudicated the 
incompetency of the alleged bankrupt to appreciate the solemnity of an 
oath, and as a witness upon any question of fact. 

The motion was denied by United States District Judge Neterer, 
whose opinion is reported in Re Paul, 18 Federal Reporter (Second 


“Arbitrary rules fixing the competency of a witness ‘mentally incom- 
petent’ to testify do not obtain. Courts have been ‘keeping pace with the 
progress of science’ and enlightened unfolding, and have relaxed the rigor 
of the rules, and now competency depends upon the understanding and 
moral sense—the degree of intelligence and understanding—of the witness. 

“A lunatic is generally recognized as competent to testify, if he has 
sufficient mind to understand the nature and obligation of an oath, and 
give expression to the matters of which he knows or has seen and heard. 
See Lanier v. Bryan, 184 N. C. 235, 114 S. E. 6, 26 A. L. R. 1488, and 


“Unsoundness of mind of itself will not render a person incompetent 
as a witness. The competency is determined by his understanding of the 
obligation of an oath, and ability to give a correct account of what he has 
seen and heard in reference to the matter in controversy.” 





MISCELLANY 








SOME STATE NOTES 





The Supreme Court on January 
17 disbarred two lawyers for al- 
leged embezzlement of funds. One 
was Howard W. Lambert, of 786 
Broad St., Newark, admitted in 
1915, and the other Joseph F. Nar- 
diello, resident of West Orange, but 
also with an office in Newark. 

The Somerset County Bar Asso- 
ciation has recommended to the 
Board of Chosen Freeholders a gen- 
eral re-indexing of the records and 
re-classification of the papers in the 
Surrogate’s office and that judg- 








ments and recognizances in the 
County Clerk’s office should be re- 
indexed. The President of the As- 
sociation is Senator Clarence E. 
Case. 

Two out-of-State lawyers, whose 
residences, however, were in New 
Jersey, have recently died, viz., Jan. 
7, J. Frank McDavitt, aged 42, a 
New York City attorney residing at 
Newfoundland, Morris county ; and 
Jan. 8, David Homer Bates, Jr., al- 
so New York City attorney, resid- 
ing at Allenhurst. 

Messrs. Wright, VanderBurgh & 
McCarthy, of Hackensack, an- 
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nounce that there have been associ- 
ated with the firm George I. Mar- 
cus, of Palisades Park, and Fred- 
eric B. Colver, of Tenafly, and that 
their law office has been changed 
to The People’s Trust & Guaraniy 
Bldg., in Hackensack. 





GOVERNOR’S APPOINTMENTS 





The Governor has sent the fol- 
lowing appointments to the State 
Senate : 

Common Pleas Judges—Charles 
M. Egan, Robert V. Kinkead and 
Daniel T. O’Regan, all of Jersey 
City, for Hudson county, and all re- 
appointments; Henry H. Eldredge 
for Cape May county, William H. 
Seufert for Bergen county, and Al- 
fred A. Stein for Union county, al- 
sO reappointments. 

Prosecutors of the Pleas—John 
Milton, for Hudson county, reap- 
pointed; Charles H. English (now 
Judge), for Mercer county, to suc- 
ceed William H. Geraghty; Abe J. 
David for Union county, reap- 
pointed. 

Justice of Supreme Court— 
Thomas W. Trenchard, to succeed 
himself. 

State Board of Taxes and As- 
sessment—Col. Mahlon R. Mar- 
gerum, reappointed. 

Commissioner of Education—Dr. 
Charles H. Elliott, succeeding him- 
self. 

Juvenile Court Judge—Thomas 
F, Meany for Hudson county, re- 
appointed. 

Civil Service Commissioner— 
Harrison C. Hurley to succeed 
William K. Devereaux. 





A GOOD JURY ANECDOTE 


The Editor of “The Canadian 
Bar Review” tells this good anec- 
dote of Chief Baron O’Grady, of 
Ireland : 
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“Two notorious highwaymen were 
charged before the Chief Baron 
with robbery, and in the face of the 
strongest proof against the prison- 
ers the jury returned a verdict of 
not guilty. ‘Mr. Murphy,’ said his 
lordship to the gaoler, ‘you will 
greatly ease my mind by keeping 
these two respectable gentlemen in 
custody until seven o’clock. I leave 
for Dublin at five, and I should like 
to have at least two hours’ start of 
them.’ ” 





HUNTERDON RECORD VAULTS 
CONDEMNED 





Supreme Court Justice Trench- 
ard, in charging the Hunterdon 
County Grand July on Dec. 13, 
called attention to the condition of 
vaults of the county clerk and sur- 
rogate’s offices, which are non-fire- 
proof. The Justice had been in- 
formed of the condition after an in- 
spection by Dr. Carlos E. Godfrey, 
of Trenton, Director of the Public 
Record Office. 

Justice Trenchard said no cen- 
sure should be attached to the pres- 
ent record officials or to the Board 
of Freeholders, as the condition has 
gradually developed through many 
years. But he stressed the import- 
ance of preservation of records and 
said their destruction would be a 
calamity and would entail a loss of 
a tremendous sum of money. 

Justice Trenchard reminded the 
jury the building in which the vaults 
are contained were erected nearly 
sixty-five years ago and is not fire- 
proof. “This fire hazard is mate- 
rially increased,” he continued, “by 
reason of the fact that the building 
is paralleled by the large Court 
House, sixteen feet distant, which 
was built ninety-nine years ago and 
which is recognized as a fire-trap. 
I have never seen any pub- 


lic record offices in my long experi- 



























Pe 


ence where careless indifference 
prevails to the degree which has 
long existed in Hunterdon County, 
which possesses records beginning 
from the year 1714.” 

The Justice declared the present 
record building is entirely too small 
and should be abandoned. The fu- 
ture building should be erected en- 
tirely of fireproof materials on a 
spot remote from all fire hazards, he 
said. 





NEW JERSEY BAR EXAMINA- 
TIONS, OCTOBER TERM, 1927 


ATTORNEYS’ QUESTIONS 


I. (a) What is meant by the sys- 
tem of “checks and balances” estab- 
lished by the United States Consti- 
tution? (b) Give two examples. 

2. (a) What provision is made in 
the United States Constitution con- 
cerning the credit to be given in 
each State to the judicial proceed- 
ings of another State, and the man- 
ner in which such proceedings shall 
be proved? (b) How and under 
what authority may a judgment in 
the Supreme Court of New York 
be proved in the New Jersey Su- 
preme Court? 

3. What are the provisions of the 
State constitution relative to the 
taking of private property for pub- 
lic use? 

4. What were the common law 
canons governing the inheritance of 
real property? 

5. X placed a written order with 
Y to “furnish and deliver 50,000 
bricks, as required, at $7 per M.” 
Upon X’s failure to pay for the first 
lot of 10,000 delivered, ¥érefused to 
complete the order. X then pur- 
chased from Z balance of the bricks 
at an increase of $5 per M. Y sues 
for lost profits on the original or- 
der and X counterclaims for in- 
creased cost of bricks to him. Judg- 
ment for whom? 
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6. A shipped via E Railroad Co, 
three bales of automobile tires. The 
tires reached their destination and 
B, the consignee, was notified. Hayv- 
ing received no response from B, 
the Railroad Co. retained the goods 
for 15 days, as required by the bill 
of lading, and at the end of that 
time the consignor requested that 
the tires be held for a short time 
longer. The Railroad Co. acquiesced 
and stored the tires in its ware 
house. While so stored, the ware- 
house was broken into and the tires 
stolen. A now sues the Railroad 
Co. for the value of the tires. The 
above facts being proved at the 
trial, defendant moves for a non 
suit. Rule on the motion. 

7. A agreed in writing to convey 
certain premises to B, which agree- 
ment provided that B would within 
6 months after the title passed, erect 
thereon a certain type of building. 
A executed and delivered a deed to 
B and took back a mortgage for the 
balance of the purchase price pur- 
suant to the terms of the agree- 
ment, but neither the deed nor the 
mortgage made reference to the 
provision in the agreement about 
the erection of the building. B made 
no attempt to erect the building and 
A brought suit for breach of con- 
tract. B sets up the defense that the 
agreement merged in the deed and 
mortgage. At the trial, the Court 
denied a motion for non suit, on the 
above facts. Was this ruling cor- 
rect? 

8. A was the owner of two ad- 
jacent houses, Nos. 207 and 209 X 
street, each of which was leased to 
B and C respectively, under written 
leases then in force. A fire totally 
destroyed No. 207 and partially 
destroyed No. 209. A promptly ut- 
dertook to rebuild No. 207 and to 
repair No. 209. What were the 
rights of the respective parties? 
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g. What are the requirements for 
the formation of a limited partner- 
ship? 

10. What is the liability for neg- 
ligence of (a) carrier of passen- 
gers; (b) carrier of goods; (c) 
carrier of live stock? 

11. C gave a promissory note to 
L who endorsed it before maturity 
to M a bona fide holder for value. 
C did not pay the note and M sued. 
C testified at the trial that it was 
made on Sunday, and claimed that 
it was therefore invalid. There was 
nothing on the face of the paper 
to indicate that fact, and the plain- 
tiff took it without notice. Was it 
a good defense? 

12. In a contest of a will, one 
witness declared that the proper 
publication had been made by the 
testator. The other denied it al- 
though she had signed the attesta- 
tion clause which stated that the 
publication had been made. Could 
the will be probated? 

13. B called in two friends as 
witnesses to his will. Both were 
present at the same time. B signed, 
then the witnesses signed, and then 
B declared it to be his last will and 
testament. Was the attestation 
good ? 

14. A testator by his will directed 
that his interest in a saw mill be 
sold and the money paid over to 
his wife for her use. It was in- 
sisted that she had the use of this 
only for life. Was said contention 
correct ? : 

15. A had an estate in remainder 
in lands after a life estate in B. 
During the lifetime of B, A died. 
Was his wife entitled to dower in 
the lands after the death of B? 

16. A agreed in writing to sell B 
a painting by Raphael for $50,000, 
its admitted market value. A re- 
fused to complete the sale. B 
brought suit for specific perform- 
ance. Could B obtain a decree? 


17. N sued W, a physician, for 
his negligent performance of a sur- 
gical operation in that a gauze 
sponge was negligently left in the 
abdomen of the plaintiff N. The 
Court charged, “If you find that the 
gauze was left in the abdomen of 
the plaintiff and the incision was 
sewed up by the defendant or al- 
lowed to heal over it, the burden of 
proof is on the defendant to show 
that it was not left there by any 
carelessness or negligence of his.” 
What have you to say as to this 
charge? 

18. In an action for malicious 
prosecution, the trial Court upon the 
subject of plaintiff’s claim for pu- 
nitive damages, charged that ““Man- 
ifestly, large damages so far as the 
evidence in this case indicates would 
be entirely out of the question and 
entirely improper.” The jury ren- 
dered a general verdict in favor of 
the defendant but exception was 
taken to the Judge’s charge as above 
recited and the case was carried up 
on that point. Should the excep- 
tion prevail? 

19. A motorman, a servant of the 
trolley company, invited a child to 
ride free on his car. The child was 
injured and sued the company for 
damages. Was it a valid defense 
that such conduct was not in the 
scope of the motorman’s employ- 
ment and contrary to his instruc- 
tions ? 

20. J was tried at the Essex Oyer 
and Terminer for burglary and con- 
victed. His counsel took no excep- 
tions either to the admission or re- 
jection of evidence or to the Court’s 
charge. He desires now to have.the 
conviction taken to the Supreme 
Court on the point that the verdict 
was contrary to the weight of the 
evidence. Could he do so? 

21. A in his last will and testa- 
ment devised to his widow, B, a 
house and lot “in lieu of her dow- 
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er in my estate.” B desires her 
dower in the estate. (a) What must 
she do? (b) Within what time must 
she do it? 

22. Your client desires, if it can 
be done, to incorporate a company 
in New Jersey under the general 
corporation act for two purposes: 
(1) To construct and operate a rail- 
way in Brazil; (2) To operate a 
line of commercial airplanes be- 
tween London and Paris. He also 
desires the privilege of having the 
stockholders hold their meetings in 
Philadelphia. How far can his 
wishes be carried out? 


23. On a bill in Chancery to es- 
tablish a lost will, the counsel for 
complainant put on the stand the 
lawyer who drew the will and asked 
him to testify what instructions 
were given to him by the testator 
as to the alleged will. The question 
was objected to. Rule on the ob- 
jection. 

Counsel for complainant later 
in the case put on the stand a wit- 
ness and sought to elicit from him 
statements as to the contents of the 
alleged will made by the testator af- 
ter the execution of it. Was this 
evidence admissible ? 

24. On a trial before a Court and 
jury, while plaintiff’s case was still 
on, one of the defendant’s witnesses 
was suddenly taken seriously ill and 
had to be taken to a hospital for an 
operation. Defendant’s counsel 
dreading the effects of the opera- 
tion desires to take the witness’ tes- 
timony at the hospital. Could he 
do so? How? . 

25. (a) What are the two forms 
of a writ of mandamus? (b) What 
is the difference in the procedure of 
an appeal to the Supreme Court in 
the case of a judgment of the Com- 
mon Pleas in a case originally 
brought in that Court and the case 
of a judgment to the Common Pleas 


on appeal from a Small Cause 
Court? 

26. Action in tort against a rail- 
road corporation for damages by 
reason of defendant’s negligence, 
Defendant answers setting up a re- 
lease. Draw a reply that the re- 
lease was obtained by fraud. 

27. A and B entered into a con- 
tract for the erection of a house on 
A’s lot, which contract was not filed 
with the County Clerk. On Janu- 
ary 10, 1926, C filed a lien claim for 
materials furnished B, on which 
judgment was entered April 15, 
1926, for $1,500. On January 15, 
1926, D filed a lien claim for labor 
on the job, on which judgment was 
entered May 7, 1926, for $100. On 
February 10, 1926, E filed a lien 
claim for materials furnished B, on 
which judgment was entered April 
2, 1926, for $1,200. On February 
15, 1926, F filed a lien claim for 
labor, on which judgment was en- 
tered April 12, 1926, for $125. The 
property was sold by the Sheriff on 
the judgments and realized $2,000. 
How could this be divided? 

28. Give your ideas on the ethics 
of taking cases on contingent fees. 


29. In what cases is a trustee, 
bringing an action involving trust 
property, relieved from the neces- 
sity of joining as parties the cestuis 
que trustent? 

30. On a bill for the specific per- 
formance of a contract to convey 
real estate, defendant’s solicitor de- 
sires to set up in the first instance 
as a defense only the fact that his 
client was a minor when the con- 
tract was made. (a) How may he 
do so? (b) Draw the pleading. 


CouUNSELORS’ QUESTIONS 


1. In what respect were the pro- 
visions of Art. III, Sec. 2, of the 
United States Constitution, which 
defines the extent of the judicial 
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power of the United States, modi- 
fied by Amendment XI? 

2. What are some of the basic 
principles of government exempli- 
fied in the United States Constitu- 
tion? 

3. (a) What is the procedure pre- 
scribed in the Constitution of New 
Jersey for its amendment? (b) How 
often can the Constitution be 
amended ? 

4. A dies intestate, seized of real 
property. He had a daughter B, 
and two sons, C and D; B had pre- 
deceased her father leaving a hus- 
band and a child; C died imme- 
diately after his father leaving a 
widow but no children; D survives. 
How does the real property de- 
scend ? 

5. A by written contract agreed 
to sell to B a quantity of “Premier 
Fuel Oil,” which B, before the mak- 
ing of the contract, informed A was 
to be used in a certain type of fur- 
nace. A shipped oil known as “Pre- 
mier Fuel Oil,” but it was of such 
quality that, when used, it damaged 
the furnace. A sued for the con- 
tract price but B set up the defense 
of breach of implied warranty as to 
quality because the purpose for 
which it was to be used had been 
communicated to A. A verdict was 
directed in favor of A, and B ap- 
peals. Decide the appeal. 

6. A hires an automobile from B 
on Sunday. On that day the auto- 
mobile is damaged through negli- 
gence of A, and C, a third party 
who was operating an automobile 
which collided with the automobile 
driven by A. B sues both C and A 
who set up the defense that the con- 
tract having been made on Sunday 
is void. C sets up the defense that 
A alone was responsible to B. B 
moves to strike out the defense. 
Rule on the motion. 

7. X, on September 1, 1926, oral- 
engaged Y, a broker, to sell cer- 


tain lands. On September 4, 1926, 
the parties met to execute a formal 
agreement of sale between X and a 
purchaser, on X’s terms, produced 
by Y. Without reason, X refused 
to sign the agreement or sell the 
property; and on the same day Y 
served notice upon X of the oral 
contract, setting forth its terms and 
the rate of commission. Y sues X 
and as a defense X sets up the 
Statute of Frauds in that the agree- 
ment to employ Y was not in writ- 
ing. Judgment for whom? 

8. A, through fraudulent repre- 
sentations, induced B to pay $10,- 
ooo for stock. At the time of the 
purchase A promised B to take the 
stock at any time B desired to dis- 
pose of it, at the price paid by B. 
B, upon learning of the fraud, ten- 
dered the stock to A who refused to 
return the $10,000 paid therefor. 
What are B’s rights in the prem- 
ises, and what measure of damages 
will apply? 

g. A and B dissolve their partner- 
ship leaving assets of $30,000 in 
cash. A contributed $10,000 to firm 
capital and loaned firm $2,000; B 
contributed $5,000 and loaned firm 
$1,000. Proved claims of creditors 
amount to $15,000. How will as- 
sets be distributed, and in what or- 
der do the liabilities rank? 

10. A borrows $10,000 from B 
and executes a mortgage to B in 
said amount to secure payment 
thereof. A retains possession of 
the mortgage and accompanying 
bond. A forges B’s name to a re- 
ceipt for cancellation and causes 
the mortgage to be canceled of rec- 
ord. A bona fide purchaser, acting 
upon the faith of such cancellation, 
buys the land covered by the mort- 
gage. Can B’s mortgage lien be re- 
established ? 

11. A gave a note to B which 
was endorsed by B, C and D. Af- 
ter maturity judgment was recov- 
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ered by E, the holder, against C. 
C paid the judgment and took an 
assignment from E therefor and 
sued A and D. Are they liable? 

12. A made a devise to T “when 
he arrives at the age of twenty-one 
years, to him and his heirs forever.” 
T died before he arrived at the age 
of twenty-one. At his death do his 
heirs take the estate? 

1%. The will of A was offered for 
probate in the Prerogative Court. 
There was an unnoted and unex- 
plained alteration apparent upon the 
face of the will. Could the will be 
admitted to probate? 

14. A and B, devisees as cestuis 
que trustent under a will, filed a 
bill for partition making trustee a 
party to the suit. By the will the 
trustee was given, by implication, 
the power of sale of the property in 
question. Should the suit for parti- 
tion be maintained? 

15. A filed a bill in Chancery on 
October 1, 1927, to rescind an 
agreement for sale of lands made 
October I, 1925, on the ground of 
fraud. He alleged that he discov- 
ered the fraud on July 1, 1926. De- 


fendant alleges laches. What do 
you say? 
16. Under what circumstances 


can the Court of Chancery entertain 
a suit commenced by a private in- 
dividual to enjoin a public nuis- 
ance? 


17. A railroad conductor took 
from Mrs. W a commutation ticket 
signed by Mrs. W which, by the 
negligence of the ticket agent, was 
issued in the name of Mr. W. She 
sued to recover damaggs. There 
was no testimony to show any com- 
motion in the car or that the plain- 
tiff was made a spectacle of when 
the conductor took up the ticket. 
What was the measure of damage? 
Was the plaintiff entitled to recover 
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for indignity inflicted upon her in 
having the ticket taken up? 

18. Define malice in law as the 
basis for punitive damages? 

19. A dispute arose between a 
railroad corporation and an iron 
company respecting a spur of the 
railroad that was run into the yard 
of the iron company. On a Sunday 
morning the railroad company de- 
cided to take up the track, and at 
the instigation of the general super- 
intendent of the railroad corpora- 
tion, a man was arrested who at- 
tempted to prevent it from being 
done. He was confined until the 
track had been taken up. He sued 
the company for damages, asking 
for punitive damages, and the Court 
held that he was entitled to the 
same. Was the Court right? 


20. On the trial of A for the 
murder of B the State proved that 
A immediately after his apprenhen- 
sion, was asked by the officer mak- 
ing the arrest, “What did you do?” 
to which the defendant replied, “I 
killed B.” Objection was made to 
the admission of this statement that 
it was a confession of guilt and 
should not be received without af- 
firmative proof by the State of its 
voluntary nature. Did the admis- 
sion of the statement constitute re- 
versible error? 


21. John Jones, while courting 
Mary Smith, represented to her that 
he had been personally chaste, was 
deeply religious and free from ad- 
diction to strong drink. Relying on 
this representation Mary married 
him, by a ceremonial marriage. Af- 
ter the wedding and before con- 
summation she ascertained that he 
was the father of an illegitimate 
child, was an agnostic in religion 
and had been several times con- 
victed of intoxication. Having re- 
fused to consummate the marriage 
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she filed a petition for nullity. Was 
she entitled to relief? 

22. What is a voting trust? For 
how long can it be created ? What is 
the manner of its creation? 

23. John Smith by his last will 
and testament provided among oth- 
er things as follows: “I give to my 
cousin, Peter, the sum of $50,000.” 
He left two cousins named Peter. 
On a suit for the legacy by the one 
cousin, he offered to prove that he 
(the plaintiff) had been on intimate 
terms with the deceased, while the 
other Peter had seen the deceased 
very rarely and the testator had 
several times expressed a dislike 
for him. Was this evidence com- 
petent ? 

24. Jones and Smith made an 
oral contract. Both having died 
and the contract not having been 
carried out on Smith’s part, Jones’ 
administrator sued Smith’s execu- 
tor. On the trial Smith’s executor 
took the stand and offered to testify 
to the transaction between Jones 
and Smith. Objection was made on 
the ground that Jones’ administra- 
tor had not been called as a witness. 
Rule on the objection. 

25. In a suit on a promissory 
note draw an answer setting up us- 
ury as a defense. 

26. (a) Within what time must 
suit be commenced upon a mechan- 
ics’ lien claim? (b) In what Courts 
may it be commenced? (c) What 
does the statute require to be done 
by the County Clerk upon the issu- 
ance of the summons? (d) What 
is the effect of his failure to per- 
form that duty? 

27. A was arrested on a capias 
ad respondendum in an action of 
tort and gave bail. On the trial a 
verdict was given against him, on 
which judgment was entered and 
ca. sa. issued. The Sheriff having 
returned the ca. sa. “non est inven- 
tus,” the plaintiff desires to proceed 


against the bail. What two courses 
are open to him? 


28. A, having been retained to . 


contest a will on a contingent basis, 
the caveator being indigent, em- 
ployed an alienist, as expert witness 
to testify to the decedent’s mental 
incompetence, agreeing to pay him 
20 per cent of his own fee, should 
the will be refused probate. What 
have you to say as to this arrange- 
ment ? 

29. A suit in Chancery for parti- 
tion having been referred to a Spec- 
ial Master to ascertain and report 
whether the premises are capable of 
actual partition and what are the in- 
terests therein of the various par- 
ties, complainant desires the testi- 
mony of a witness, residing in this 
State, who refuses to attend volun- 
tarily. How may his attendance be 
enforced ? 

30. Draw a decree pro confesso 
with order for ex parte proofs. 





PASSAIC BAR RESOLUTIONS ON 
FORMER GOVERNOR GRIGGS 


On January 10, at the opening of 
the January Term of Court in Pat- 
erson, resolutions were presented 
by the Passaic Bar Association up- 
on the late John W. Griggs. Ad- 
dresses were made by Mr. William 
B. Gourley and Mr. Justice Black. 
Among other things Mr. Gourley 
said: 

“I prefer to speak to-day not of 
the statesman but rather of the ad- 
vocate. A Justice of the Supreme 
Court said to me once, that it was a 
pleasure to hear him argue a cause. 
It was a great pleasure also to hear 
him before a jury in an important 
suit. He had an unexcelled knowl- 
edge of the law and was always 
master of the facts. His penetrat- 
ing mind readily separated a com- 
plex cause into its component parts 
and his eloquent tongue lifted it to 
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new heights. As an advocate he 
was facile princeps. I think his 
most outstanding quality was the 
clarity of his mind. His luminous 
intellect carried light into the dark- 
est places. He could accomplish 
more legal work in a given time 
than anyone I ever knew. It can 
be truthfully said of him what was 
said of Judge Dixon, that he dis- 
played a cultivated capacity for 
work that made the assumption of 
any task the assurance of its imme- 
diate performance.” 

Mr. Justice Black, in his remarks, 
said : 

“He was without an equal in 
cross-examination. During the 
many cases that I heard him try, I 
never heard him ask a single un- 
necessary question. Young lawyers 
of to-day would have found in Mr. 
Griggs a great education along this 
line.” 

The _ resolutions, as ordered 
spread on the minutes of the Cir- 
cuit Court, were presented by Mr. 
Arthur Dunn, Secretary of the Pas- 
saic Bar Association, and were as 
follows: 

THE RESOLUTIONS 


“Whereas in the passing away of 
John W. Griggs the Bar of Passaic 
County has suffered an irreparable 
loss, shared in alike by the State of 
New Jersey and the whole country, 
of which he was a most distinguish- 
ed citizen; 

“And, whereas the high rank he 
held in his profession and the con- 
spicuous part which he took in the 
revision and remodeling of the laws 
of this State, and in their accurate 
elucidation and administratidn, and 
the admiration which he won for 
his ability, unswerving integrity and 
logical reasoning as a lawyer, and 
as a Senator, and as Governor of 


New Jersey, and afterwards as At. 
torney-General of the United States 
(honors now laid down by him as 
a tired knight lays down his ar. 
mour), are so well known to all of 
us, his contemporaries, that it would 
seem idle to dwell upon them in this 
simple tribute to his memory: 

“And, whereas, in our minds we 
can still see him with his calm face, 
seeming so wunemotional, so un- 
moved, yet really possessing an ar- 
dent and poetic nature, going about 
his daily labor doing his duty and 
serving his generation ; 

“And, whereas, perhaps the most 
notable qualities of John W. Griggs 
were the superb grace of the man, 
and the cold, clear-cut wisdom with 
which he handled every situation 
and quandary that confronted him 
in his life, and it seems to us to 
have been in the perfect meeting in 
him of these two elements, grace 
and wisdom, that his wonderful per- 
sonality and charm lay ; 

“Be it therefore Resolved, That 
we, the members of the Bar of Pas- 
saic County, do hereby record (in- 
effectual and insufficient though 
that record be) our profound ad- 
miration for the sterling character 
and achievements of John W. 
Griggs, and our love and reverence 
for his memory. 

“And be it further Resolved, 
That this resolution be presented on 
behalf of the Passaic County Bar to 
the Circuit Court of the County of 
Passaic, with the request that it be 
entered on the records of that 
Court, and that a copy be forward- 
ed to the family of the deceased.” 

Joun B. HumpmrRIEs, 
WituiaM I. Lewis, 
MicHAEL DuNN, 
EUGENE STEVENSON, 


Committee on Resolutions. 





